INTRODUCTION
RDER Without Law, Robert Ellickson's seminal account of social norms among Shasta County cattle ranchers, 1 grew out of earlier research titled, in part, Of Coase and Cattle. 2 The shift in the title was subtle, but significant. Ellickson started out to test Ronald Coase's celebrated parable of the Rancher and the Farmer, the hypothetical that Coase used to develop the Coase Theorem, 3 a major pillar of law and economics scholarship. Ellickson wanted to assess the impact of transaction costs in the real world by determining how ranchers identified trespass disputes and negotiated solutions. 4 
O
Ellickson found something unexpected. He learned that transaction costs were significant, but they manifested themselves not via a particular allocation of property entitlements, but instead via a robust system of social norms. The ranchers of Shasta County governed themselves and their beasts informally, according to norms that were, in Ellickson's estimation, welfare-maximizing.
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economics and culture. 8 How might Oliar and Sprigman's study form the basis for equally rich follow-on scholarship? The important lessons here may be partly what a thick version of law and economics can teach intellectual property law, and partly what a thick account of culture can teach law and economics.
I. THE LAW AND ECONOMICS OF STAND-UP COMEDY
Jokes look like public goods. A joke is non-rivalrous and nonexcludable. Once a comic tells a joke in public, without some mechanism to limit joke-copying, the comic has little ability to prevent free appropriation. As a result, returns on innovation are too low to sustain an incentive to produce fresh humor. Underproduction and overconsumption of jokes, a sort of tragicomic market failure, is the probable result. 9 Since there appears to be no shortage of commercial, public humor, and since comics appear not to be resorting to formal intellectual property law as a classic property-based solution to the market problem, Oliar and Sprigman hypothesize that an informal intellectual property regime is doing the work instead. They describe a robust system of social norms that looks and sounds altogether like a formal copyright regime without the codification: exclusive rights, trespass norms, exceptions and exclusions, enforcement mechanisms, and so on. The shift to proprietary norms apparently began with the emergence of narrative-and perspective-driven comedy in the early 1960s among a new generation of stand-up comics suffused with the political independence and social unrest that came to characterize that decade. Oliar and Sprigman align the new comic norms and content with shifts in monitoring and enforcement costs during the 1960s. As the benefits of a propertized scheme rose it seems logical to suppose-as Oliar and Sprigman do 10 -that the benefit/cost balance associated with enforcement of property-like interests shifted in favor of propertization. This is consistent with Demsetz. Oliar and Sprigman are appropriately cautious in suggesting a causal connection, but their argument is nonetheless straightforward.
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Virginia Law Review In Brief [Vol. 95:27 Suppose that the initial question were framed more broadly, so that instead of wondering about the role of social norms in solving underproduction and overconsumption concerns, scholars wondered about the ways in which comics are motivated to create and perform. The simple law-and-economics story of comedy and copyright may have a more complex theme.
Why are comics? The odd syntax of that question hints at its breadth. This Part restates it narrowly, in standard law-and-economics terms. Are jokes really public goods? How was the failure cured? Given a rich set of social norms, to what extent do those norms solve that failure, prevent it-or cause it? In Part II, I restate the question in non-standard terms, an approach that yields a different but important set of issues. Together, the questions and issues described below define much of what might be missing in the underproduction account of intellectual property. Answering them may provide a more robust model of social ordering that scholars might use in the future.
A. Are Jokes Public Goods?
Consistent with the classic definition of a public good, "consumption" of a joke by one person does not decrease its availability to others. No one can be effectively excluded from accessing (or "getting") the joke. But does this matter? Are jokes economically significant; that is, are they goods at all? To be sure, writers sell jokes and comics buy them. Should the question end there?
Copyright law focuses on "original works of authorship." 11 When investigating alternatives to copyright, it seems natural that one should look for corresponding "things." The history of modern humor suggests a plausible alternative explanation, grounded in the hypothesis that comic content is a type of input into stand-up comedy, rather than its output. As Oliar and Sprigman note, 12 one striking feature of the history of early twentieth-century comedy is that comedy operated as what current scholars would call a productive cultural commons, 13 These shifts may have been more apparent than real. If comic content is a form of infrastructure or part of a commons, then the instrumental aim of stand-up comedy may be to produce something else, in fact, the same thing that comedy has always aimed to produce: laughter and the social bonding that laughter inherently and inevitably brings. 18 In his classic account of comedy, Henri Bergson argued that laughter is a social corrective that allows humans to evolve with and adapt to society, to align themselves in response to the demands of artificiality. 19 Comic content depends not only on the comics who point to these mechanical "encrustments." The encrustments themselves depend on the character of society at any given time. What is funny today may not have been funny before. Some humor holds up over time, and some does not. Oliar and Sprigman diagnose a shift in comic content beginning around 1960, which they connect to other, contemporaneous social and cultural changes. 22 A new, young President took office. The conformity of the 1950s was giving way to a society that encouraged more individual expression. If Bergson is correct, then what changed in that era was not the mode of ownership, but instead the formula for the glue. Laughter was (and remains) what comics produce. We began to laugh at different things because there were different things to laugh at. The shift that Oliar and Sprigman detect was not a shift from commons to a form of private property, but a shift in how the commons is governed.
A shift in governance is a significant development, but it is one with different implications for intellectual property policy. Rather than wondering about the production of novelty or about the shape of markets for comic things, we want to know where comedy comes from and how it is accessed and used.
B. Did Norms Solve a Tragicomic Market Failure?
Assume that stand-up comedy does exhibit public goods characteristics, and that comedy is subject to the standard market failure account. The fact that jokes are public goods means that conventional markets will not emerge of their own accord. Private property rights enable appropriability and sustain markets. 23 There's No Free Laugh focuses on comics' assertion of proprietary interests against one another, but discounts the role of formal intellectual property rights in favor of a system of social norms.
Formal intellectual property rights may nonetheless have played a key role in creating markets for stand-up comedy, and norms may have been relatively unimportant as incentives to create. The comedy recordings of the 1960s and 1970s, virtually all of which were characterized by the narrative comedy that emerged at the beginning of that era, were grounded partly in technology. The LP format that emerged as a technological standard in the late 1940s gave comics more time to talk. They took advantage of that opportunity by telling stories rather than one-liners. Oliar and Sprigman situate that development in a loose Demsetzian propertization argument.
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Identifying and punishing thieves became easier. Story-telling discouraged commodification of comedy and discouraged theft. Yet comics may have turned to story-telling not to avoid appropriation of their work by others but to enable appropriation for themselves. Storytelling was not only technologically feasible, it also sold extremely well.
"The comedy album phenomenon of the 1960s" 33 was also grounded solidly in economics. The copyright system imagines that creators will appropriate the value of their work by charging consumers to access it; it imagines that the work gets shared via distribution of copies. Selling records worked for comics like it worked for musicians, and like selling books worked for authors. Higher-tier comics made a decent living. Lower-tier comics were stirred to emulate their more famous and successful colleagues. Top-selling comedians were offered starring roles on television programs and in Hollywood movies. 34 By the late 1970s, comedy stars "had become the popular equivalent of rock stars."
35 From the standpoint of comedy fans, records made comedy accessible to audiences that could not afford to attend live shows or did not want to. 31 
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This golden era faded during the 1980s with the rise of cable television and pre-recorded videocassettes. That means that the hypothetical market failure on which There's No Free Laugh is premised either has long been solved via conventional property mechanisms (if successors to LPs offered equal or better appropriability mechanisms), or that the specific combination of conventional property mechanisms and social norms that Oliar and Sprigman describe emerged more recently than they hypothesize (if appropriability declined). As with a re-assessment of the public goods argument regarding jokes, this change in the historical account of markets does not make the emergence of a normative regime unimportant. But setting a system of social norms side-by-side with a conventional copyright-based appropriation regime colors the significance of both. If There's No Free Laugh is correct about the emergence of comedy's modern social norms during the 1960s, then it may be wrong about the source of the Demsetzian trend toward informal propertization. Copyright markets may have served comics well.
C. Do Social Norms Cure Market Failure Among Stand-up Comics?
That speculation about timing leads to further speculation about causal relationships. It raises the possibility that There's No Free Laugh implicitly reverses cause and effect, or aligns the rise of social norms with a market failure when the two may have little to do with one another. Assume that there was a market failure in stand-up in the early 1960s. Consider several possible scenarios: First, as There's No Free Laugh suggests, narrative comedy and informal property in jokes might have emerged to solve it. Or, second, a market for comedy (the record market, described in the last section) might have emerged in response to emerging comedy norms that defined appropriate comic content and regulatory norms. Comic content might have evolved for social or cultural reasons independent of appropriability concerns, and the resulting narrative performance mode was especially well suited to a technological format-the long-playing record-that recently had become popular. Or, third, the comic market might have functioned well until the mid-1980s, and then failed, to be supplanted by a system of informal norms. Narrative and perspective-oriented comedy might have been the victim of its own success, especially for performers whose style was especially "visual." Compared to LPs (and compact discs), cable television and pre-recorded video formats offered consumers superior 36
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[Vol. 95:27 substitutes for live story-based performances. Those media offered important appropriation opportunities to comics, but their growing ubiquity also enhanced both opportunities to detect appropriation by competitors, and to punish theft. Did a Demsetzian trend emerge in response?
To test any of these hypotheses, one would need to talk to both consumers (including consumers from different eras) and comics (including older ones still living). The questions to ask and the information to gather would not focus only on markets and objects and incentives. The questions and information would deal with patterns and practices as well as incentives to produce and interests in the new. When, how, and why did video formats supplant records as the dominant form of comedy consumption outside of live performance? It would be the anthropologist Geertz sketching the comedy of copyright and the commons of comedy, a content-based cultural infrastructure with governance and norms described as they relate to law, LPs, and history. Scholars often assume that a tragedy of the commons predicts the rise of intellectual property law, or intellectual property norms. A thick law and economics inquiry could ask which came first, and why.
II. THE CULTURE OF COMEDY
The point of Part I was to suggest that law and economics can be richer than it appears. Social norms need not align with the expectations defined by the legal system, and even the expectations defined by the legal system may be characterized in multiple ways.
In this Part I suggest that future case studies of artistic communities might couple the law and economics framework with a perspective grounded in descriptive social science. If Ellickson's Coasean analysis of Shasta County cattle ranchers came to embrace an ethnographic account of how those ranchers live, then there is no reason why ethnography or something like it should not form part of the investigation in the first place. There are potentially important aspects of the comic context that a Coasean or Demsetzian approach does not call out. There's No Free Laugh suggests at least three lines of questioning.
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A. Where Do Comics Come From?
The proposition that stand-up comedy is a communal activity defined by an evolving set of social norms begs an obvious but crucial question: Who are stand-up comics?
First, it would be useful to know more about the internal dynamics of the comic community. There are local comics and national comics, comics who score television appearances and comics who work the comedy club circuit exclusively. There are famous comics and workaday comics. Some of these distinctions emerge in There's No Free Laugh when the question of sanctions comes up. Famous comics are less likely to be punished for violating comic norms.
36 Does the strength of other stand-up comic norms vary across this community, and if so, how?
Given that stand-up norms have evolved over time, related questions of internal communal structure could be asked for each relevant period. What did the community of comics look like in the late 1950s and early 1960s, the moment when the shift to more propertization seems to have begun? How had that structure changed since the vaudeville and postvaudeville eras, when the content of comedy was apparently more selfconsciously communal?
It would also be useful to know how one becomes a member of the stand-up "tribe," and also how one loses one's place. In Part I, I pointed out that record albums by Bob Newhart inaugurated the gold-record era of comedy LPs. Newhart, who has the self-consciously bland demeanor of a stereotypical accountant, was a real accountant before he took the stage. 37 It seems unlikely that the stand-up community embraced him immediately, or that he felt the pull of the community's norms right away. Tribes often have initiation rituals and symbols that mark tribal status. How are norms of stand-up comedy passed from current members to new members? Who decides who is a member of the tribe, and who is not? Is it comics themselves? Audiences? Do intermediaries such as comedy club owners play a role?
It seems likely that norms against joke-stealing, like any communal norms, might serve as barriers to entry. Alternatively, if norms against joke stealing encourage comics to develop and rely on their own perspectives and narratives, comics' social norms might promote entry. Anyone with a story to tell could get up on stage and try their hand. Exactly how to measure competition in this market would be difficult, and distinguishing the role of social norms may be impossible. Yet it would be worthwhile to investigate the impact of the normative system on the shape of the group. As comics come in, they may also leave. Is that possible? Or is it the case that once a stand-up comic, always a stand-up comic, regardless of the performance context? Do norms follow the individual, or do they stay within the community? To take a salient current example, is Robin Williams still subject to comics' norms now that he has been a television and movie star for 30 years? Williams still performs on stage, yet he claims to have opted out of the stand-up community.
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B. Expressive Norms
The story told in There's No Free Laugh is ultimately only partly a story about solving an incentives problem among stand-up comics. Audiences appear to care little for new comic works, 40 though it seems likely that they lust for new comics. 41 Comics' own attitude toward novelty seems to be less important than their attitude toward thievery. Given the vehemence of norm-based sanctions against plagiarism, comics themselves seem to value honesty at least as much as they value creativity, and perhaps more. 42 Mostly, therefore, There's No Free Laugh reads as a story about ethics. Stand-up comics live by a kind of code, a way of realizing a form of the good life, measured partly by honor that prevents most thievery, an attribution norm that fills gaps in the code of honor, and frontier justice meted out infrequently but flamboyantly.
A system of social norms that operates as an ethical regime opens the door to asking more broadly about the functions and meanings of participating in that system. There's No Free Laugh reminded me of Lawrence Lessig's account of social norms among gentlemen in the 39 See id. at 1816. 40 See id. at 1824. 41 It is possible that comics' system of antiplagiarism norms acts as a proxy for audience interests in new content. Similarly, professional journalists prize a first-to-publish system of norms that focuses on "scooping" the competition. 42 See Oliar & Sprigman, supra note 5, at 1815-19.
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antebellum American south, which encouraged dueling as a method of resolving offenses against honor and marking membership in the social elite. 43 The rituals of dueling were highly elaborated, in order to manufacture prestige at different levels of society and to ensure that the ultimate sanction for an offense to honor-death-was meted out only after an intricate dance. 44 Whether the comparison is to antebellum dueling or Balinese cockfights, the norms of stand-up comics may have expressive meanings and functions of their own. Some of these may be the markers of tribal belonging to which the last section referred. It seems self-evident but noteworthy, for example, that only a stand-up comic gets pummeled (literally) for joke-stealing. 45 
C. Comic Content
There's No Free Laugh carefully tiptoes around a third and perhaps most tantalizing question. Oliar and Sprigman argue convincingly that the content of the law (and the content of corresponding or complementary social norms) influences not only the amount of creative content that is produced, but its type. 46 They also conclude that their evidence suggests that social norms should be considered by policymakers when deciding when and how to adjust the default rules of copyright law. 47 This suggests a further question: Do the norms of the stand-up comic community make comedy better, or do they make it worse? How should policymakers deal with social norms? Ellickson ultimately concluded that Shasta County cattle ranching norms were welfare-maximizing. What of Coase and comics? 48 Evaluative judgments of this sort are speculative and may be dangerous. Mainstream copyright scholarship avoids questioning the value of expressive content, for reasons best expressed in the so-called "anti-discrimination principle" articulated by Justice Holmes in Bleistein
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A final hypothesis is more acutely negative. To ask whether comics' norms make comedy better or worse is not merely to ask whether oneliners are better or worse than personal reflections. It is to ask about relationships between stand-up comedy and other forms of comedy, and between stand-up comedy and theatrical performance, and orality in general. The evolution of comic content and social norms described in There's No Free Laugh may be consistent with "the death of comedy" over the course of the twentieth century. That phrase comes from the classics scholar Erich Segal, who diagnoses the demise of comedic theater at the hands of individualistic and self-indulgent twentiethcentury modernists (Beckett) and absurdists (Ionesco). 54 Classic comedy has a happy ending, and happiness is social. Men and women pair off and form communities. Twentieth-century theatrical comedy is solipsistic and cynical. Segal concludes that the change is a bad thing. As Oliar and Sprigman describe comics' norms, those norms seem to reinforce it.
III. CONCLUSION
A short Response can only hint at the possibilities for further research here. My main points can be summarized briefly. Case studies, such as the one that There's No Free Laugh presents, offer precisely the kind of raw material that intellectual property scholars and policymakers need to develop. Undertaking a case study requires making some key choices regarding the kinds of questions to be asked. The study might be framed in the relatively narrow terms given by the received understanding of intellectual property law as an incentive to create. Highlighting the contrasts between the predictions of the legal system and the actions of actors in the relevant case can highlight the strength or weakness of the law in action. That is the approach that There's No Free Laugh largely takes. In highlighting the existence of a relevant set of social norms, that approach pays off. The narrowness of that approach also means that the policy payoff may be less valuable than it appears, because the framing did not create opportunities to describe the case in full. The research question for further cases is not only whether social norms offer a substitute for law. Future case studies should characterize and interpret in Early American Copyright, 118 Yale L.J. 186 (2008) (describing copyright's historical conceptions of authorship). 54 See Erich Segal, The Death of Comedy (2001).
